STATE OF MINNESOTA DISTRICT COURT

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
Ford Motor Credit Coomany, COURT FILE N 62-C2-402-006015
Plaimiff
i
AMENDED ORDER
Willism Donnay,
Defendant.

The sbove-cntitled matter came for 2 hearing before Judge Judith M. Tilsen,
Drimirict Coort Judge Gor the State of Minneanta, on Juoe 2, 2002 at |30 pm, oo
PlaintifF § Motion foar Summary fodgment.

The Plaintiff was represented by Thomas Noms, Attorney at Law. The Defendant
was represented by Thomas Lvons, Anpmey al law.
Based on all of the files, reconds, and procesdings herein:
IT 1S HEREBY ORDERED that:
L Plaintiffs* Motion R Summery Jadgment is DENIED in part and GRANTED in
part.
2. The following Menorandum is a part of this Order md constitues the Court’s
Findings of Fact and Conclushons of Law to the extent required by Minmesota

Bule of Civil Procedurs 52,01,

LET WDGMENT BE ENTERED ACCORDINGLY.

August 29, 2003

M. Tilsen
y County District Count Judge



MEMORANDLM OF LAW
FACTS

On March 3, 2001 an individual representing himself 28 William Donnay
purchased a Ford Bxplarer and exacuted a retail inxtatlment coniract at the Inver Grove
Heightx Ford dealership. A May 4, 2001 entry in Ford Motor Credit Company's {FMOC)
collection log indicated comvdrsatiozg with tae polxe ofcas and mipound dof perzonnel
mﬂh:gﬂnmhdhmmmﬂmmﬂhrmmme&m
of a falve nuerv: med social sxurity number, Onser the next several days additbonst
MMMHMMMNHHMEWMMWWMW
wit iovolved in & Baud ring  On May 18, 2001, FMOC was sble (0 repossess the vehicle
froum the lot. On ar just before November 20, 2001, FMCC foreanded a file w its
atwrneys, Messerh & Framer, for callacton proceadings against Donnay.

Dotmay was informed oo October 9, 2001, by Owest telephons cotnpeny that tn
carly July several cell phone accounts had beean activated Eandulently in his panpe. The
next day Donnay received a Trans Union Credit Repart, which included the delinquent
Ford account. This was the first Doonay had learned of his identity thedt at the Ford
dealership. Om Movember 5, 2001, Domnxy sant & dispute letter to Trans Union, On
November 14, 201 Donnay send letters to consumes reporting agencies Experian, CSC,
and Tran=s [mion requesting a 7-y=ar frand alert on has crodit lnstory.  Despite following
their dispute procedurcs both C5C and Trams Unuon respimided in cxly Decomber wath
the Ford aecound a3 “verified”. On December 26, 2001, Donmay sent & hetter o FMOCs
collection department stating that he was the victin of identity fraud, that he had pat

parchased e o or execoted dot loma. He also reguestad b FMOC mform g



CONEUMET PEporting agencies the account was not his.  Despite vsing the FMOC address
provided by CSC, his letter was retumed as undeliverable. Omn Tannary &, 2002 Donnay
Yearned by comespondence from the Dakota County Attorney thal Cuiney Valenting
Foarest a'kfa Cameron Jerod Wright had been charged for the crime. Donnay then
attached the letier froan Dakota Comnty to his Docamber 26 Jetter and rezent it o FMCC
ut Obd Amegican Rosd, Derborn, MI 48121, He mecervad & maponse at the end of
Jamuary from Roo Goodman, sxecotive assistant 3t FMICT, that he should direct all
mquiries to Mesxerh & Koamer. Dommay did then send a letter to Messerli & Kramer on
February 4, 2002,

On March 25, 2002, My- Dotnay received a Sumnions and Complamt faming
him as a defendant in a Iawsuit initisted by FMCC. Doonay telephoned and sent Jetters
documenting the identity theft to Messerli & Kramer, bt received oo responss aod was
ot allowved to talk o any stiomey.

Cn April 11, 2002 Dommay tarmed to the dealership itself for asxixtanre where &
Jerry Baver offered %o lock into the malter. About a week laler Donnay received word
through Mike Saxszon at the Inver Grove Heights dealership that FMCC had conferred
with Messecli & Kraner, and that they would suspend litigation against him pending
scome of the criminal case in Dakots County. One of Quincy Forrest's accomplices,
Charles Earl Ray, plead guilty on Apmil 30, 2002 to Theft by Swindle and identity thefl

Not il Ty 102, 2002, afier Domnay filed a fomeal answer and counterclaims,
did FMOEC digmniss their suit. FMICC objectsd to a dismissal with pregwdice. Daming this
same period FMCC sought resimtion from Quincy Forrest in Dakota County,
characterizing fself ax the victim of identity theit.



ANALYSLS AND DECIS{ON

1. Sumoaery Judgment Standard

Summary judgment is appropriale when e is oo geainne 15506 of mataial fact
aml a party is entitled to judgment o a matter of law. Minn. B Civ P 56,03 (2000). A
party oppoSing summary judgment may net rely merely on itx pleadings but must preseot
specific facts demonsirating there iz a gromine ixmie of material fac Minn B Civ. P.
56.05 (20000, WL L. » Bugge, 573 NW.2d 677 (Mim. 1998). When conzsidering snch a
mation, the Cowrt must view the facts in the light moest fxvorable to the non-moving
party. Nordv. Herveid, 305 N.W 24 337 (Mimn. 1981} “Where the record akenas a
whale could not Jead a ratsomal triex of faet bo find for the nommoving party, there is no
geanine isone for tial.” DLA, Inc. v. Russ, 566 N.W.2d 60, 69 (Mumn. 1997} {quaring
Measughita Elec Indus. Co. v. Zenith Radio Corp., 475 U5, 574, 587 (1986), 106 5. Cr
1348, 1356 (1986)).

L Does the Fair Credlt RBeportiog Act precmpt Defleadant’s defamation and
invaaiam of privary ¢haim?

As anginally enacted in 1970, the Fair Credit Reporting Act represented the frai
of Congrees™ “need e insure that consumer reporting agenciss exercise their grave
responsibilities with faimess, impartialicy, and a respect for the cormumer™s right 1o
privacy.” L5 US.C.A § 1681{a)4). In 1996 Congress amendded the Act to impose
dunies also oo furnishwrs of credit information, i.e. creditors who give informaticn Lo the
credit eportng agencies. Ses 15 ULS.C. § 16815-2.

Subsection (ay of § 1581 imposes 2 duty on fumishers (o provide credit reporting
agencies with aocurate information, bowever subsection (d) specifically del=gates the

enforcement of this daty to government agencies (the FTC) and ofbcials. As much thore



can be oo private cause of action for violations of subseetion (2). See &g Hasvald v,
First I7SA Bank, 194 F Supp.2d 1228, 1235 (D Wyo. 2002).

Subseztion (b} impases on fimnishers certatn other duties, much as investigation
and reporting of errors found, upon being given notice of 2 consumer daspuic regmding
theeir credit history, The majorivy of courts have concluded that uanbike § 1581 (a), §
15682(b) doest provide 4 legal platform capable of supporting a private canse of action by
a aggrieved conmomer, See, e g., Nelvom v Chaer Monlhaiton Morigege Corp., 232 F3d
1057, 1059-50 (S¢h Cir. 2002}

FMCC arguex that Domay*s commmon law claims of defanstion and mvarion of
privacy are presmpted by the sheolote immunity provision of the FCRA_ See 15 USC §
168 1606)1)(F]. This provision was added during the 1996 smendments and states:

Mo requirement or probubition may be mmposed under the laws of any State with

respect to ary subject matter regulsted under ... section [681s-2 of this oie,

relating to the responsitilitics of persons wha firnish informatien to consamer

Teprhing agomcics ...,

b appears to conflict with the original precmption provision which Comgress |eft intact,
section 1681h{e). This provision grants culy limiled immunity, stating:

(&) Limitatiom of lisbiliry

Except a3 provided m sectims 15810 and 16810 of thix title, no consmmer may

brimg any action of procesding in the satore of defamation, invasion of privacy, o

teghgense wilth respect o the reporting of information against any consumer

teporting agpency, any user af infwmaticn, or any person whe femishes
nformation to 2 consumer reporing sFency ... exce as 1o (alse mformaton

Fmished with malice or willful mtent to injure such consmmer.

Thyes main sabutions o 1hiz apparent stahutory self-contradiction have cmerged in
the federal district courts, but po corouit cownt has wit addresstd (bt igsane, Several
Jurisdictions have sought to harmonize these tan cections by a so-called lemporal

approach. Undes this resding sach peeampition secton operates during a differem time



period The first period tods once the fymisher of information receives notice of the
dispute. At chal poim the duty 1o investigate is triggered, and the sccond perivd begins
Adherens 1o this xpproach reason that Section 168132 does pot apply 1o the lime period
before the furnisher receives notice of 2 dispute, and therefors any conduct occurring
prior tor this potice will be regulated by Section 1681h{e), while any conduct accuring
afier notice will be regulaed by Saction 168 1t(b){ INF). Any Rate claims arixing during
this s=cond period will be procmpted. See Atlagi v Nationscredit Fin, Servs. Corp., 196
F.Supp2d 1186, 1194-96 (D.Kan. 2002). Cases following this approach inchede Rifsy v.
General Motors Acceptance Corp., 126 F.Supp2d 1316 (5.D Ala 2002);, Vasguez-Garzia
v. Trams Union de Puerio Rico, 222 F.Supp.2d 150D P.R. 2002); Mattics v. Equdfpr
Credit Information Services, 2003 WL 21391679 (D M. ); Stefford v, Crogs Counnry
Bork, 262 F Sopp 24 776, 765 (W D.Kent 2003); Zatran v. Tranzunion Corp., 2003 WL
1733561 (N.D-I1L): Mendoza v. Experian Information Solutions fac., 2003 WL 2005832
{S$.D.Tex.);, and Carney v Experian Informaiion Sofutions Iac., 57 F Supp.2d 496, 503
(W.D.Temm. 1999),

Although the 1smpocal analysis avoids the construction pitfall of sulkifying coe of
the preempiion sections mxl seems & coovizucntly neat division of labor, the argument is
oot without its mconsistepeiss. The recent lowa decizion of Gordon v, Greenpoing
Credi, 2003 WL 21360105 (5.0 .Jowa June 11, 2007] described the analysis as “stramed
at best”, noting that § 16813-2(a) 1 }.A) chargss fumisher to repont information
accurately regardless of whether they have been noticed of a dispute. Therefore the

argument that § L6ELe-2 applies ooy after cobce 1 yenously fawed. Jd at 5.



A second approach pursued by fewer courts is that bacause § 16810} 1 XF} was
added afier § 168 Lh, it completely sopercedes §1681n(e). Hanvold v. Forsr LS Bamik,
N.A., 194 FSupp.2d 1228, 1239 (D, Wyo.2002). The introdnetion of § 165 10BN 1 WF)
indicated Comgress” dexire to completely eliminate all stae causes of action as they relate
to responsibilities of person who fomish informstion b consumer repoting agencies, Jfd.
This approach was followed by Jaramifio v. Experian Solutions Inc., 255 F Supp.2d 356,
363 (£ D.Pa.2001) (vacated upon reconsiderasion) s Purcell v. Universal Bank, N.A..
2003 WL 1962376 (E. Pa).

This reading of the statoke bowever defies the familiae rule of stetotory
conumuction that no section shall be perdered superflucus. “A stabole cught, vpon ihe
whole, 1o be 3¢ constmed that if it can be prevented, no clavse, setence, of word shall be
rendered superflnous, void, or moignificant ™ TR M. v dndrews, 534 115, 19, 31
(2001).

A third group of cases espouses a reading whers § 1681hie) applies only to torts,
while § 16816(b) 1 XF) applies only to state staiory ragulation. See =g Carison v,
Trany Hilon, LLC, 259 F Supp.2d 517 (N.D.Tex 2003). The coun stated:

Section 1681h{e) cloxly applics o torts. The section
specifically references “sny action im the nanwore of
defamation, invasion of privacy, or pegligence™ 15 US.C.
§ 1681h{e). All claims m the {pot-exclusive) List xre toris.
Section 168 10bN1MF) gives every indication of dealing
only with stute satutory regularion. This is made yer more
clear when you consider the two laws that are specifically

excluded Bom Section 16BL(bX1WF)'s coverage [vhe
Massachnuserts and Californiza siatubes].

259 F.Supp.2d st 521 {emphasis in original).



Thig reading of the two sections is further supported by ils fithfulness to the
principle of statmory construction that “a geocral slanite must yield when there isa
specific statute nvolving the same subject matter.” Craighead Efec. Coop. Corp. v. City
Water & Light Mlant, 278 F.3d 859, 861 (8™ Cir.2002). Section 16811(b) is by virtue of
its own title, “Creroral Exceptions”™, & more genera) preemption provishon

Thers are other (eximal chues that Section 16814bX L WF) contemplates statutes and
it omaron Tawe. Section 16214b) satex that “no requinament o profobition may be
impased under the laws of any state " Meanwhile several sections refer & “ury state Lw
in effect on the date of enactment.” See Sections 168 16 1XB) and 163 160X LXE)-
Common law iz not though to “be in efect™ oo 2oy one date. This is the Langhage of the:
process of legishation. As referred %o above, the e “laws™ speciBically exchuded from
1681HbK L HF)'s coverage are Masaachuseits and Califoria statutes,

Cazes mdoping the common Lbiw/statutory distinction Between the oo subsections
mclude Gordon v. Greenpoird Credir, 2003 WL 21360105 (5D lowa June 11, 2003},
Dorrhecker v. Ameritech Corp, 99 F.Supp 24 91K, 931 {N.D OLX000); Jeffery v. Trans
Uniom LLC, 2003 WL 217385388 (ED Va Juty 24, 2003), and Yadesier v. Sears Rochuck
& Co, 2003 WL 21147607 (D Minn ) {rejecting the temporal analysis as not supportoed
by the language of the FORA and applying Section 1681 hie) to the defamation claim).

Bazed upon the language of the statnie and the principles of constructcn we must
apply, the court believes that the thinl zpproach best Teconciles the spparent condlcl
betwaen the two stahutory provisions. It gives a fuller cffest o each withoul 1gpormy

etther. The court finds that the Defendant’s clams for defaumation o mysaon of

privacy are not preempted by S16E 1B 1NF). Furthenoote, bastad ot Deltendant's



allegations and cvidence, geniine facl issues perzist regarding FMOC s poesible
makicious or willful conducy, which precludes inumunity under §1681hie).

3. Has the Defesdani raised a penmine iaue of materinl fact as oo e saaliciens
prosecution cisin®

To staie a claim for malicicus prosecuiot A plaiphiff must demonstrase hat:
(1) the action wak bronghn witlout probeble cause ar reacooable belief that the
plaintiff wounld oMimately prevail oo the merits;

{2) the action muxt be instituted with nalicious intent; and

(3) the action roust termimste in favor of the defendant.
Jordan v. Lamb, 392 N.W 24 507, 609 (Minn. App.1986) {cating Firs: Nar | Bark v.
Marquetre Noi T Bank, 482 F Supp. 564, 522-23 (D.Mim 19793, review denied (Minn,
Oxt. 29, 1986).

With respext 10 the first element, probable canse as applied to o civil action has
becn depctibed as "such reason, supported by facts and circumstances ax would warrant a
rexsonable man in the belief that bis action, and the means taken in prosecuting i, are
Tegal, just, and proper.™ Nelson v, fnternational Harveger Co., 135 N.W. 204, 310
(Minn. 1912) (citing Burton v. . Paw! M & M Ry, T2 N.W. 300 (Minn. 1885)).

With respect ta the second sleam=ut, malice in this context can inchide action
taken with willful disrcgard of the rights of qthers. See Lammers v. Mason, 143 N.W,
359, 360 (Minp. 1913). Bul rarely oo one ertablich a malicions miend throwgh dmect
proof. In am acton for malicious prosecution, malice may be, bt is oot pecasanly o be,
mfermed o proof of want of probable cause. Hanowitr v, Grear Novthern Ry, Co., 142

N.W. 196, 19798 (Minn. 1913).



from multiple sources that Domay did not purchase the vehicle or execute the lomn.
Several inferences could be made from these facts. The Defendant alleges that despite
this knowiedge They brought 8 baseless suit gainst Domay 10 collect on the loan FMCC
contcnds that the entire affair ix the result of unfortae miscomomonicasion,
mimmnderstanding and migake However to give FMOC the benefit of the doubt in thix
mstanes wolkd be 1o view the factx in the Lipht most faveeable to the moving party,
something the coort does not ndulge in ot the smamary judpment siage. Keascnable
muingds could differ @ to lack of probable came and matice from the facts smerted by the
Deeferukan

FMCC also srgues that Dooaay did Dot obian a eermination in ks Bovor because
th:ydinni-ndmﬁrchhnwiwﬂcjlﬂiu. While o dizmizzal withoot prejudics may
not be the ultimate viciory, it is nevertheless 2 lermination in that party’s favor,
Therche, the Plaintiff s Motion for Summary Judgment on the malicious prosscation
claim is DENIED.

4. Has the Defendant rabed a geanine isvoe of material fact 45 to hin abuse of
process Sk T

In addition o his malicious prosecution clam, Doanay has asgerted abuse of
process.

The torl of abuse of process is predicated on the misuse or mikapplication of the
process, after it has once been issved, for an end other than it was designed to
accomplish, Pow-Bel Constr. Corp. v. Gondek, 192 N W.2d 812, 814 (Minn 1972). The
sxsential clezncnty of an action for abage of process are only two, nonely, (4) the

existence of an ultsrior purpose, and (b) the act of nsing the process o accomplish a

I



result nat within the scope of the proceeding in which it was issued, whether such result
might otherwise be Lawfully obtained or ot Hoppe v Klapperich, 28 N.W.2d 780, 786
(Minn. 1747).

Diespite its broad moniker, ihe torl of abuse of process sppears 16 be pammowly
focused on the evil of litigation wider 4 (alse pretense or litigation used as a sublerfuge:
A party suts for ane thing but secretly desires another. There has boen oo allegation of
evidence that FMOT mitabed it susl for sy odher reason than to collect e debt. Thes,
regardiess of whether Dommay actually owed the debt, obtaiceng payment from him
gl have bean a rexolt within the scope of the proceadmg.

Far this reanon it is evidenl that shuse of procest is not & proper theory umder
which 10 procesd in this case s on which Dommay camot prevail s maiter of taw,
Tharefiwe sormmary judgment on the abuse of process chaim s GRANTED in favor of

% Has the PlakatliT raived 2 penuime isvue of material farct to sapport a clxim for
pumitive dasages?

The Mimiesota statute on punitive damages provides:

Sobdivision 1.
(o} Punitive damages shall be allowed in civil actions only upon chear and
disregard for the cights or safety of others.

{b) A defendant has scted with deliberate disregard for ibe tights of safety
of others if the defendant has Inowledge of fcts or milentiooally

disregards facts that exeate o high probability of imury to the rights or
safety of others and-

(1) dediberately proceeds bo acl in conscaos of intentional disregard of the
high degree of probability of oyury by the rights or safety of others; or

(2} deliberately procecds to act with indifference to the high probability of
mjury bo the nights or safety of other.

11



Minn Star. § 54920,

Punitive damages are allowed only where the harm compladned of is the result of
conduct dooe in malicious, willful, or reekless dispegard for the rights of others. Filror v,
City of Egom, 297 N.W 2d 146, 150 (Mion 1980 (citing Huehsch v Larson, 191 NW 2d
433, 435 (1971)). Whether puniive or exemplary damages are appropeiate under the
particulxr facts of this case iy within the digcretion of the jury. Zf The weight and foree
to be given evidence relating to punitive damages i exclusively a jury queston. Ld;
Johnson v. Wolf, 172 N.W_ 216 (1919).

The Defendant bha slleged that Plantiff PMOCC lesmed over the course of months
from mltiple soarces that Donaoay did not purchase the car or execste the loan, yet still
maintained their Lawail agains him for collection on the fraudulenthy obtained loan. The
court believes that the Defencant hex sxtablished a prima facie case in which reasonahle
jurcrs could find FMCC scted with deliberate disregard for Doonay's rights. As such,
Plainti if FIMCC's motion for summary judgment to prechode w prayer for pumitive
damzages iz DENIED.

4. Has the Defemdani prevoked a penuime ixsue of material fact over damnges be
suffered due to Plaintiffs violation #f 15 US.C. §1681s-2(h)?

The Plaintiff argues that Domnay cannet pursne his claim agamst FMOC For cheir
alleged violation of §16815-2(h) becanise be never expanenced a demial of eredit due to a
False ¢riaiit report.

Section 168 1n allows the awarding of punitive damages foe willful
noncomphance with requirenaents of the FCRA. Section LG8 ha wllows the awarding of

actual damages for mere pegligent noncomplimee. However, punitive damages may be

12




available evex, where a plaintiff has sustained oo acual damages. Carella v. Equifox
Credit Booth v Information Services, 56 F3d 469, 475 (2d ciz, 1995) {citing TRW Creds
Data, 557 F.8upp. 66, 71-72 (S.DN.Y. 1982)). Futhenmote, "Tir show willful
novcompliance with the FCRA. [the plaintiff] must show that [ihe defendant] knowingly
and intentionally committed an sct in conscious digregand for the rights of others,” but
meed not chow ‘iaalice or evil motive.' * Baker v. Mekimon, 152 F .34 1007, 1013 (8th
Cir. 1998) {citing Cuchmor v. Trany Union Corp., 115 F3d 120, 226 (3d Cir. 1937)).

Abondand faderal case low has homne oot thal undergoing 2 denial of credit 8 not
the gollen precaqmisite to maintaining un FCRA clam. Endsed, sven wheve no pecatuary
or cut-of-pocicet loss hus horn shown, the FCRA penmits recovery for hamilition md
menital distrens. Thompaon v. San Anionio Retall Merchars Ass'w, 682 F.24 50% (5th
Cir. 1982); Mifictone v. {"Hanlon Reposts, Inc_, 528 F.2d 829 (5th Cir. 1976); see Evers
v. Egueifere, 650 F.2d 793 {$th Cir. 1581}, Aciual damages have been rubed to also includ=
mjury o one's reputation and creditworthiness. Firchl v. {reneral Motors dccepiance
Corp., 708 F.2d 143, 151 (5th Cir. 1983); Bryant v. TRW [nc., 689 F.2d 72 (6th Cir.
1982) {citing Re=presentative Sullivan's remaries, zet forth at 116 Cong Rec. 36570
(1970).

The Defiendant has alleged bath willful noncomplianes deserving of punitive
damages and the sufferance of actual damages. The Defendinl has asserted and offercd
avidence that FMCC reesived word oo multiple occasion and from multiple scurces that
Donnay did not purchase the car or execuit the loan. It would be withm reason to

conclude thar FMCC's faibure to then itvestigate the dispute and cextify the situation
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constitted ‘conscious dizregard for the rights of others", Accondingly, FMOC's motion
for summary judgment oo Count V1 of Doonay’s commterclaim is DENIED.

CONCLLISION

The court finds as & matter of statukry interpretation that the FCRA does not
pretnpt D fendant's state aredit defamation aod irvasiom of povacy clamns, Becanse
gemuine issues of material fact remain ourstanding, Plaintiff's Motions for Swiemary
MMMWMMMEHMMFEHW“M
demicd. The count grents Plaintiff's motien for Surmary Jodgmend on the abuae of

process claim.
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